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UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

LOCAL 702, INTERNATIONAL )
BROTHERHOOD OF ELECTRICAL )
WORKERS, AFL-CIO, )
)
Petitioner, ) SHORT RECORD
) Appeal No. 18-3322
V. ) Filed 10/29/18
)
NATIONAL LABOR RELATIONS )
BOARD, )
)
Respondent. )
PETITION FOR REVIEW

Petitioner, Local 702, International Brotherhood of Electrical Workers, AFL-CIO
(the *“Union™) hereby petitions this Court for review of the Supplemental Decision and
Order of the National Labor Relations Board (367 NLRB No. 7, Cases 14-CA-094626
and 14-CA-101495) entered on October 2, 2018, dismissing the complaint allegation that
the Respondent, Consolidated Communications, unlawfully discharged employee Patricia
Hudson. A copy of the Supplemental Decision and Order is attached. The Board’s
Supplemental Decision and Order is a final order of the Board within the meaning of
Section 10(f) of the National Labor Relations Act, 29 U.S.C. § 160(f). The Union is a
party aggrieved by the Supplemental Decision and Order, and the Seventh Circuit is
where the unfair labor practice in question was alleged to have been engaged in and

where the Union resides and transacts business. The Board’s Supplemental Decision and
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Order is not supported by substantial evidence and does not have a reasonable basis in
law.

The Union prays that the Court set aside the Supplemental Decision and Order,
finding that employee Patricia Hudson was not unlawfully dismissed, and that the Court
order any further relief to which the Union may be granted.

Respectfully submitted,

SCHUCHAT, CO:Z- WERNER
CHristOpheT N. Grahf (11l Bar #6277560)
1221 Locust Street, 2" Floor

St. Louis, Missouri 63103

(314) 621-2626

(314) 621-2378 (fax)
cng(@schuchatcw.com
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I certify on this 29" day of October 2018, I caused the foregoing document to be
served by US first-class mail on the following:

Peter B. Robb

General Counsel

Office of the General Counsel
National Labor Relations Board
1015 Half Street SE
Washington, D.C. 20570-0001

[.eonard Perez

Regional Director

Region 14 of the National Labor Relations Board
1222 Spruce Street, Room §.302

St. Louis, MO 63103

AnnG Wright

Compliance Officer

Region 14 of the National Labor Relations Board
1222 Spruce Street, Room 8.302

St. Louis, MO 63103

David C. Lonergan

IHunton Andrews Kurth LLP
1445 Ross Avenue, Suite 3700
Dallas, TX 75202-2755

Robert Dumbacher

Hunton Andrews Kurth LLP

600 Peachtree Street, NE, Suite 4100
Atlanta, GA 30308-2216

tristopher N. Grant V

Dated: October 29, 2018
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Consolidated Communications d/b/a Hlinois Consoli-
dated Telephone Company and Local 702, Inter-
national Brotherhood of Electrical Workers,
AFL-CI0O. Cases 14-CA-094626 and 14-CA—
101495

October 2, 2018
SUPPLEMENTAL DECISION AND ORDER

BY CHAIRMAN RING AND MEMBERS MCFERRAN
AND K APLAN

This case is before us on remand from the United States
Court of Appeals for the District of Columbia Circuit. On
July 3, 2014, the National Labor Relations Board issued a
Decision and Order adopting Administrative Law Judge
Arthur 1. Amehan’s decision finding, in part, that the Re-
spondent violated Section 8(a)(3) and (1) of the National
Labor Relations Act by discharging Patricia Hudson on
December 17, 2012, for her strike-related activity. 360
NLRB 1284 (2014). In reaching that conclusion, the
Board adopted the judge’s finding that Hudson did not en-
gage in misconduct warranting forfeiture of the Act’s pro-
tection when driving at highway speed proximate to a
company truck occupied by two of the Respondent’s man-
agers.'

The Respondent pefitioned the United States Court of
Appeals for the District of Columbia Circuit for review.
On September 13, 2016, the court denied enforcement of
the Board’s Order with respect to Hudson's discharge,
Consolidated Communications Inc d/b/a llinois Consol-
idared Telephone Co. v NLRB, 837 F.3d 1 (D.C. Cir,
2016). The court rejected the Board’s determination that
Hudson’s conduct did not lose statutory protection, find-
ing that the Board had erroneously focused exclusively on
“the absence of violence.”™ The court described the
Board’s erroneous reasoning as follows:

The central legal question before the Board was
whether Hudson’s driving behavior—on a public
highway with vehicles traveling at speeds of 45 to 55
mph, and with uninvolved third-party vehicles in the
area—"" may reasonably tend to coerce or intimidate”
Consolidated employees like [nonstrikers Troy] Con-
ley and [Lawrence] Diges. The burden of prool on
that question rests squarely on the General Counsel’s
shoulders. The General Counsel must establish either

" Speciiically e judge Tound that [ [ Hudson| engaged in miscon-
ey wih cegand o Conley by preventing him lom passing her, even |
Whis wis Tor =172 mibautes wnd Lae 1=02 anles, s conduet was not egre-
2I00s enough o wat it e et pacgeulaily o lighe of the fac

367 NLRB No. 7
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that no misconduct occurred, or that the misconduct
was not of sufficient severity Lo forleit the law's pro-
tection of striker activity.

The Board misapplied that standard here. The
Board decision stressed the “absence of violence.”
But that asked the wrong question. The legal test Lo
be applied is straightforwardly whether the striker’s
conduet, taken in context, “reasonably tended to in-
timidate or coerce any nonstrikers,” While violence
or its ubsence can be relevant factors in that reasona-
bleness analysis, the Board had to take the next ana-
Iytical step. It had to consider, consistent with prece-
dent, a/l of the relevant circumstances, and evaluate
the objective impact on a reasonable non-striker of
misconduct committed on a high-speed public rpad-
way with third-party vehicles present,

Id. (emphasis in original) (internal citations omitted).

The court vacated the Board’s determination that Hud-
son’s discharge was unlawful and remanded the case for
the Board to apply the analysis set forth in Clear Pine
Monldings® and to ascertain whether, under “all of the rel-
evant circumstances.” Hudson's strike-related conduct
“reasonably tended to intimidate or coeree any nonstrik-
ers.” Caonsolidated Communications, 837 F.3d at 18 (em-
phasis in original). Consistent with its determination that
the General Counsel bears the burden of proof, the court
instructed that any ambiguity in the evidence was 1o be
resolved in the Respondent’s favor. Id. at 19.

On March 10, 2017, the Board notified the parties that
it had accepted the remand and invited them to file posi-
tion statements. The Respondent, the General Counsel,
and the Charging Party each filed a position statement,

The Board has delegated its authority in this proceeding
to a three-member panel.

Having carefully considered the record and the positian
statements—and after properly examining all of the rele-
vant circumstances and placing the burden of proof on the
General Counsel, as directed by the District of Columbia
Circuit and required by our precedent—we conclude that
Hudson’s misconduct was of sufficient severity to lose the
Act’s protection. Accordingly, we will dismiss the com-
plaint allegation relating to her discharge.

Facts

During a December 2012 strike in support of union bar-
gaining demands, striker Hudson, with f(ellow striker
Brenda Weaver in a separate cac behind her, spotled a

Lhat she was a 39-year employee with no prior diseiplinary record ™ 1d
at 1295 The Board adopted this lindime without comment

2 Clear Pine Mowldings, Ine . 268 NLRI3 1044 (1984), enld 763 F 2d
148 (9th Civ 1985), vert denied 474 15 1105 (1986)
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company truck travelling on Route |6 in Mattoon, llinois.
Route 16 is a 4-lane divided highway, two lanes in each
direction, where the speed limit ranges from 45 to 55 miles
per hour. Hudson, with Weaver joining, decided to follow
the company truck to see il it would lead to the location of
a commercial worksite where the Union could also picket
(an “ambulatory picketing” site, in Board parlance). Driv-
ing the company truck was Troy Conley, a manager based
in Mattoon. Lawrence Diggs, a manager from Texas, was
a passenger in the truck. Both were working in the field
to cover for strikers.

Once the strikers caught up to the company truck,
Weaver used the left lane to pass both Hudson and the
company truck and then returned to the right lane in front
of the company truck. Hudson then also passed the com-
pany truck on the left, but remained in the left lane, trav-
elling alongside Weaver at approximately the speed limit.
By driving side by side, Hudson and Weaver prevented
any cars from passing. After cars queued vp behind Hud-
son in the left lane, she moved to the right lane in front of
Weaver to allow them to pass. Conley, who recognized
the strikers when they passed, began to transition into the
left lane in an attempt to follow the other cars that had
passed the strikers. At that point, with Conley, Weaver,
and Hudson all moving at highway speeds, Hudson re-
turned to the left lane and again began driving next to
Weaver, in what could only be an intentional move to
block the company truck, After braking, Conbley returned
to the right lane, where he had no choice but to stay behind
Hudson and Weaver for approximately one mile until he
was able to exit oft of Route 16 in order to take a different,
longer way to the worksite.

Discussion

The sole issue to be resolved on remand is whether Hud-
son, in the course of strike-related activity, engaged in
misconduct that lost the Act’s protection.” Nothing in our
statute gives a striking employee the right lo maneuver a
vehicle at high speed on 4 public highway in order to im-
pede or block the progress of a vehicle driven by a non-
striker, even if the maneuver is execoted at or below the
speed limit. Indeed, the Board has repeatedly held that the
conduct of strikers blocking or impeding nonstrilkers in ve-
hicles proceeding (presumably at much lesser speeds) into
or out of a company entrance is unprotected or, if attribut-
able to a union, unlawfully coercive. There is no apparent

Y The court agreed with the prior Board devision that Hudson wis en-
gaged in prvtected ambulaony siike setvily. when [ollowing the com-
oy wruck aod did nobengage 10 pther nisconduet of which she had been
accused  Consolidated Commmmeations: 837 F3d o V8 Thas, these
matters are established as the law ol the case 'We also do ol address
the separate 1ssuc whether Weaver s doving behavior went beyond the
Act's proteetin o the underbving decision, the Buord found that
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reason why the result should be different for blocking or
impeding nonstrikers on a public highway, in this respect,
the court's remand opinion in this case quoted with ap-
proval the Board’s statement in Clear Pine Mouldings that
“the existence of a ‘strike’ in which some employees elect
to voluntarily withhold their services does not in any way
privilege those employees to engage in other than peaceful
picketing and persuasion. They have no right, for exam-
ple, to threaten those employees who, for whatever reason,
have decided to work during the strike, [or] to block access
to the employer’s premises.™

Therefore, even though Hudson’s actions were other-
wise protected, the totality of circumstances in this case
requires the Board to find that the Act’s protection was
lost because of her serious misconduct. Specifically, re-
garding the “ultimate issue” that governs this case, it is
beyond doubt that Hudson’s actions “would reasonably
tend to coerce or intimidate employees in the exercise of
Section 7 rights, including the right to refrain from strik-
il'lg.”s

1t is readily apparent that Hudson's driving would rea-
sonably cause Conlcy and Diggs to fear for their safety.
Two cars, driven at highway speeds by employees partic-
ipating in a labor dispute with their common employer,
passed the company truck and then drove side by side,
with Hudson's car blocking the truck and any other vehi-
cle from properly passing in the left lane. When traffic
backed up, Hudson moved over to let other cars pass be-
fore deliberately returning to the left lane and blocking
Conway’s attempt Lo pass. By these actions, Hudson sent
a clear message to Conley and Diggs that she was inten-
tionally using her vehicle to obstruct or impede their pas-
sage. In other words, her actions would not only reasona-
bly be viewed as intimidating, they were calculated to in-
timidate and cannot possibly be excused as some momen-
tary emotional response in the context of a strike’s height-
ened tensions. Not only was preventing the truck from
passing in the wake of other cars dangerous, it would rea-
sonably raise concern about what Hudson might do next.
Any employees would rcasonably fear that Hudson’s next
maneuver could cause a collision that would jeopardize
their lives or the lives of other motorists on the highway,

Our finding here is consistent with the Fourth Circuit’s
analysis of similar misconduct in Oneita Knitting Mills,
Inc. v. NLRB, 375 F.2d 385 (4th Cir, 1967), where the

Weaver's discharge violsted Sec 8(a)3) and (1) 360 NLRB a1 1296
As the cownt holed, the Respondent setiled the Weaver allegation with
the Umon: 837 F3dat 6 fn 1 Inamy event, a determipauon thal Weaver
did not engage in seihous musconduct would nol allect our finding tha
Hudson did

Y B3TF 3d at &, quoting lvom 268 MLRE al 1047

» Lhaiversal Teoss, foe, 348 NLRB 733,735 (2006)



Case: 18-3322 Document: 1-1

Filed: 10/29/2018 Pages: 9

COMNSOLIDATED COMMUNICATIONS D/B/A ILLINOIS CONSOLIDATED TELEPHONE COMPANY s

court reasoned that the Respondent could lawfully deny
reinstatement o strikers who slowly drove their car in
front of a nonstriker in a manner that prevented her from
passing because (1) the misconduct “was calculated Lo in-
timidate,” and (2) “obstruction of the public highway™ was
“inherently dangerous.” Id. at 392.° Hudson’s conduct
was more egregious than that of the Oneita strikers. Like
them, she obstructed the public highway with driving that
was calculated to intimidate, but she did so at highway
speed and with a maneuver that actually cut off the non-
strilkers from passing in their truck.” Causing nonstrikers
to reasonably fear for their safety is all that is necessary to
lose protection under Clear Pine Mouldings, and the Gen-
eral Counsel failed 1o prove Hudson did not do so.

Thankfully, Hudson’s maneuvers did not cause an acci-
dent. However, it is inherently dangerous to make such
moves at highway speeds in the presence of other vehicles
and to obstruct or impede their progress. It is also of no
consequence that Hudson’s highway-speed maneuvers
and obstruction of the company truck was relatively brief,
lasting only a minute or so until Conley chose to avoid
continued intimidation by turning onto an alternate route
to his destination. In the circumstances presented here, a
miscalculation by anyone during that minute—though oc-
curring in an instant—could have caused multiple fatali-
ties or serious injuries.®

In 2017, more than 40,000 Americans died on our na-
tion’s roadways,” and more than 1,000 automabile fatali-
ties occurred in Tllinois alone.'” We believe the Board
must interpret our Act in light of the public safety interests

" The court discussed this as “the Glisson incident,” (1 noted that the
Oneta sirikers mvolved shouted obscene remarks al the nonstriker driv-
i a e and exlled her o seab. bul in finding the strikers” condoct un-
projected the court relied solely on the fact it “involved obstruction of
the pubhic highway —© 1d

"1t does not matier thal Hudson was deving within legal speed linnts
and thar Conley may have sought 1o exceed those himils [n attempling to
pass Sec 7 does nol conler police authonty on stnkers to enforee tratfic
laws

¥ Cases where the HBoard has found that employees did not lose the
Acts protecton involved much different circumstances than present
here | Beresyille Casker Co. 303 NLRB 578 (1991), the judge discred-
ed the manager s fesimuony thal sinkers “boxed ™ his company van
undd nsteid Toumd thal the strikers were merely traveling on the sape
o often at o distanee Trom the van, W eturm to the employer’s tacility
and “did nolhimg o mpede (he progress of the van " 1d at 580, Here,
by comtiast. Hadson deliberately blocked the campany truck with her
hehway-speced muaneuvers Moreover, simply fo/fowimg nonstrikers al 3
suft distanee as emplovees did in Ahorfer Machinery Co, 332 NLRE
130 (20000, and MGM Grond Horel, 275 NLRB 1013 (1985), plainly
does non ave o similur aljective lendency o intimidute or coerce non-
stikeis  Cobralion Sprocker Co, 241 NLRB 50| (1979)—a case mnvolv-
ing stthers follow g o Tast-diving nonstiker and onee pulling along-
stde o moon the nonsiritker o pull over—predated the Board's decision
in Clear Pine Monddings, supa, wheie the Boaid hrst sdopted the rea-
somable tepdency e coerce or intmdate standard applicable here and

at stake here. The protected right to strike does not confer
immunity on employces who engage in high-speed ma-
neuvering an public highways in a manner that interferes
with other vehicles and puts targeted nonstrikers as well
as innocent third-party drivers in fear of becoming a fatal-
ity statistic.

ORDER

The complaint allegation that the Respondent unlaw-
fully discharged employee Patricia Hudson is dismissed.
Dated, Washington, D.C. October 2, 2018

John F. Ring, Chairman

Marvin E. Kaplan, Member

(SEAL) NATIONAL LLABOR RELATIONS BOARD

MEMBER MCFERRAN, dissenting.

Patricia Hudson was a 39-year employee with an un-
blemished work record when she was fired by her em-
ployer for strike-related conduct. Twa of the three inci-
dents cited by the employer as lawful grounds for her dis-
charge have now been definitively rejected by the Board
and the U.S, Court of Appeals for the District of Columbia
Circuit.! Left to consider, after the court’s remand of the

rejected thil violence (s tequired to lose protection  As the Boand in (-
braliar Sprocket was not applying the same standard that we apply here,
that deciston has no bearing on this case even il it purporied o make 4
lindiog under all of the circumslances presented there

There are cases where the Board found niore extreme teckless diiving
unprotected  See faternational Poper Co,, 309 NLRB 31, 36 (1992)
(weaving alongside and almost bumping nonstiikers olT the road and
driving 1 front in a manner that risked causing a rear-end collision),
enld sub nom Local 14, Unied Paperwarkers Internationad Umon v,
NLRE, 4 F 3d 982 (Ist Cir 1993), Teamsters Local 812 (Pepsi-Culnr
Newburgh Botiling Co ), 304 NLRB 11 V1L, 117 (1991 ) talmost caus-
ing an acetdent by brakiog (5 front ol a nonstnker), PRC Reeording Co.,
2B0 NLRB 615, 663-664 (1986) (braking and zigzaggng i [Tont of non-
strikers, causing one Lo swerve o the median)  Nothiag i this prece-
dent suggests that anything less reckless would pot feasonably tend 1o
intimidate or coerce a targeled nonstriker

7 Adnienne Roberts, U5 Road-Ovath Rates Kenn Newr 10-Yea
High, Wall S1 ) (Feb |5, 2008), htps iiwww ws) comarticles/death-
1ates-on-u=s-roads-remmn-near-10-year-high-1 51 869240 1

" ihinois Department of Transportation, M Faral Crash Deta for
2047 A Snapshot Vaeir: huip apps dotallings gav/la-
alCrashiMome/CrashDuata/20017 (last viewed June 7, Z018)

V Conselidated Commmoivations, loe v NLRE. 837 F3d | 14-15
(DC Cir 2016) (finding subsianiial evidence supporting the Board's
conelusion that Hudson thd not engage i ihe miscanduct alfeped)
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case. is a highway-driving incident during which Hudson
prevented a manager’s company truck from breaking the
speed limit to pass her, by staying in the left lane for a mile
or less and for nat more than 1 minute,?

As framed by the court, the “central legal question be-
fore the Board [is] whether Hudson’s driving behavior—
on a public highway with vehicles traveling at speeds of
45 1o 55 mph, and with uninvolved third-party vehicles in
the area—'may reasonably tend to coerce ot intimidate’

. cmiployees™ like those in the manager’s truck.” The
burden of proof was on the General Counsel to “establish
either that no misconduct occurred, or that the misconduct
was nol of sufficient severity to forfeit the law’s protection
of striker activity,”™ Here, the court explained, the issue is
whether Hudson’s “conduct, taken in context, ‘reasonably
lended lo intimidate or coerce any nonstrikers, and the
Board must “consider, consistent with precedent, all of the
relevant circumstances.™

Reversing the administrative law judge, the majority
now determines that Hudson’s conduct was unprotected.
But its conclusion is based on a failure to carefully con-
sider all of the record evidence, as the Board is required to
do. Instead, the majority focuses narrowly on the fact that
the driving incident took place at highway speeds, adopt-
ing what approaches a per se rule that strike-related con-
duct on the highway is “inherently dangerous” and so al-
ways unprotected. While Hudson’s conduct may have an-
noyed or frustrated managers, it never posed any genuine
danger to them, and it had no reasonable tendency to in-
timidate or coerce them.

I.

Hudson's contested conduct arose during a December 6
to December 13. 2012 strike, which oceurred after negoti-
ations for a successor collective-bargaining agreement had
stalled, On December 10, Hudson and fellow striker
Brenda Weaver® were driving separate cars to the em-
ployer’s headquarters on Route 16 in Mattoon, Illinois,
where they planned to picket. Route 16 runs between Mat-
toon and Charleston, [llinois, and 1 certain sections wid-
ens 1o a 4-lane divided road lined by businesses and inter-
spersed with traffic lights.

En route to headquarters, Hudson noticed a company
truck traveling east on Route 16, away from the Mattoon

"o e widellyiig decision (1 did nol participate), the Board had
adupied the judge’s finding that the employer unlawlully discharged
Hudson lon he sinke-related conduet, Ninding that her dctions remaimed
protected under the Aot Consolidated Comnnmnicatians, 360 NLRB
284 (2004} On pppeal. the coun sgreed thar Hudson's conducl was
sintke-refated acteviiy. B37 F 3 an 1718, but found that the Board erro-
nevushy Tocosed solely onan “absence ol vialence™ when concluding that
Fludsom s conduet did ot tose the Act’s protectian Td at 18 The courl
remanded the case 1o the Board Lo instead apply the “all ol the circum-
stanees analvss i Clear Pise Monddings, foe . 268 NLRB | 044 (1984),

facility. Heeding her union’s advice that strikers could
conduct ambulatory picketing at the Respondent’s com-
mercial worksites, Hudson followed the truck to deter-
mine if it was going to a location where the union could
picket. Weaver, who could not communicate with Hud-
son, assumed that Hudson had decided to follow the truck
to sce where it was going. The company truck, driven by
Director of Network Engineering Troy Conley, with pas-
senger Lawrence Diggs (a manager from Texas), was trav-
eling from Mattoon to Charleston to repair a commercial
cell tower,

After following Conley for about 1-%4 miles, Hudson
and Weaver caught up with the company truck, and
Weaver passed Hudson and Conley. Without lingering,
Weaver signaled, and moved safely into the right lane
ahead of Conley, Hudson passed Conley soon thercafter
and was momentarily parallel to Weaver's vehicle, There
is no evidence that Hudson or Weaver traveled below the
speed limit at any time. While Conley and Diggs testified
that Hudson and Weaver may have slowed down in front
of them, Conley conceded that they could have been trav-
eling at the speed limit and was not sure if he put on his
brakes. As posited by the judge, any slowdown may have
been the result of reduced speed limits at an approaching
stoplight or the fact that Conley, to this point, had been
driving considerably above the posted speed limit—up to
69 miles per hour in the 45 or 55 mile-per-hour zones.

Hudson next moved into the right lane in front of
Weaver to allow cars behind her to pass. Conley began to
transition into the left lane to pass Hudson, but before he
could do so, Hudson moved back into the lefi lane. The
judge determined that when changing lanes, Hudson did
not “cut [Conley] off” or cause him to slam on his brakes.
Instead, Conley returned to the right lane and soon exited
onto County Road 1200 E to take an alternative route to
the jobsite. As the judge determined, in all, Hudson “pre-
vented Conley from passing [her] by staying in the left
lane, for a mile or less and not imore than 1 minute.”™ Con-
ley did not see Hudson and Weaver after he exjted Route
16.

Following these events, Conley called Sam Jurka, the
employer’s manager of {ield operations to report the inci-
dent. Conley thereafter completed an incident report,

enfdl 765 T 24 148 (9 Cit 1985), cent demed 474 LS V105 (1986), 10
determine whether Hudson™s conduct lest the protection ol the Act Td
ar 19

TRITF3d aw IR,

d

¥ 1d (emphasis in onginal )

U The employer also dischurged Weaver [or her purt w lhese evenis
In the underlying decision, the Board found that Weaver's dischange vi-

olated Sec S(a)3)and (1) 360 NLRB ol 1296 The employer seltled e
Weaver allegation with the uninn 837 F 3d at 6 (n |
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which the employer presented to Hudson at her termina-
tion meeting on December 17.

11.

As the District of Columbia Circuit observed, the
Board’s seminal decision in Clear Pine Mouldings., supra,
establishes the legal test to be applied in determining
whether an employee has engaged in “serious strike mis-
conduct,” i.e., misconduct “such that, under the circum-
stances existing, it may reasonably tend to coerce or in-
timidate employees in the exercise of the rights protected
under the [National Labor Relations] Act.”  Although
Clear Pine Mouldings involved verbal threats,® the Board
has applied its test to many kinds of asserted strike mis-
conduet, including conduct involving motor vehicles. The
Board's prior decisions in that area, which appropriately
turn on their particular facts, do not dictate a result here,
Carefully considered in light of precedent, however, the
record evidence makes clear that Hudson did not engage
in serious strike misconduet,

The Board has found that certain conduet involving mo-
tor vehicles did, indeed, amount Lo serious strike miscon-
duct—but this case is easily distinguishable. In hwerna-
tional Paper Co.,® for example, a striker lost protection
where he tailgated striker replacements dangerously close,
weaving his car alongside them, and placing them in dan-
eer of being forced off the road or into oncoming traffic.
The Board adopted the judge’s finding that this driving
behavior, which ultimately resulted in a eriminal charge
for driving to endanger, *‘exceed[ed] the bounds of peace-
ful and reasoned conduct’” and had a reasonable tendency
lo coerce and intimidate the strike replacements. 309
NLRB at 36. Here, there is no evidence at all that the
managers’ truck was in any danger of being forced ofT the
road or into oncoming traffic, and no suggestion that Hud-
son engaged in anything like criminal behavior,

Nor is this a case where a striker's braking created a
dangerous situation for other employees.'"® When Hudson
changed into the left lane in front of the managers” truck,
she did so with enough space that she did not cut off Con-
ley, cause him to slam on the brakes, or otherwise risk
causing an accident, And because Hudson continued at
the speed limit when she was in front of Conley, there was

"208 MLRBal 1043-1046

Y The Cfear Proe Monldings Boaid iejected what it choracterized us
the Hourd's prior “per se rule that words alone can never warrant | loss of
slabibory pootechion] i the absence of physical acts.” 1d ol 1046,

P39 NLRB 3136 (1992), enfd sub nom Loeal 14, Unired Papei-
vorkers Inferimeiona! Uivop ye NERB, 4 F 3d 982 (1st Cir 1993) The
Phstrt ol Calumbis Circwit here ened atertational Paper a5 (lustrative
ol “nuseonduct commutied on g hgh-speed public roadway witli third-
party vehicles present 7 837 F 3d ar 1R

M See Tewnsters Local 812 (Pepsi-Cola Newbiwgh Bomhing Co,), 304
NERB TEE 017 01091 (Gnding, that o uion violated Sec 8(b)1IA)
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no impediment to the flow of traffic that could have en-
dangered less attentive drivers behind Conley and Hud-
son. Hudson’s driving was potentially frustrating, but it
was also fleeting: she prevented Conley from passing for
no more than a mile and no longer than a minute, This
fact, says the majority. is “of no consequence™ because “a
miscalculation by anyone during that minute ... could
have caused multiple fatalitics or serious injuries.” There
is no actual evidence, however, supporting such dire spec-
ulation. Simply put, on this record, there was no even re-
motely close call here—and certainly nothing that would
have reasonably suggested to the managers that Hudson
was engaged in reckless or deliberately dangerous driving
threatening them with harm, conduct that would have
tended to coerce or intimidate them (as opposed to merely
annoying them),

Finally, the situation here is unlike that presented in
Oneita Knitting Mills,'" a Fourth Circuit decision, issued
before Clear Pine Mouldings, m which the court disagreed
with the Board’s determination fhat strikers had nor lost
the Act's protection. There, the Board's trial examiner
(today, administrative law judge) explained that the non-
striking employee, Glisson, had testified that she drove
home for lunch during ber 30-minute lunch break and that
[two strikers] would pull their car in front of hers and not
let her pass, adding, “they just crept along and they would
turn around and laugh and call me scab.” They also used
words which, according to Glisson, a lady would not care
to repeat. She did not state which of the two was the
driver. There was never any physical contact between the
cars and Glisson was unable Lo state whether other cars
were in the area,

Oneita Knitting Mills, Ine., 153 NLRB 51, 62 (1965).
Reversing the Board, the Fourth Circuit determined that
the two strikers “repeatedly drove their car in front of [the
nonstriker’s] car and would not permit her to pass, and that
[the strikers] shouted obscene remarks and called her a
‘scab.”"* The court concluded, as a matter of law, “thal
this misconduct ._. was calculated to intimidate the non-
strikers and ... was inherently dangerous in that it in-
volved obstruction of the public highway.™'" Here, in con-
trast, Hudson did not “repeatedly” drive her car in front of

when @ strrker repeatedly braked o front of 2 non-steiker i iomanner il
dlmost coused oo accident). PRC Recordiig Co., 280 NLER 613, 663-
664 (1986) { hinding serious misconduer where s stoker passed two nn-
striker vehieles and, while i oot of [hent. applied lns binkes and zig-
aapped. Toremg one vehiele o swerve inte the meden) enld 836 F 2d
289 (M Cir 1987)

W Onener Kntrting Mills, e v NLRB, 375 F 20 385 (dith Cie 1967}
Thie Distnel of Columbia Cirewt leve cived Chivater Knithing as lasica-
v K3TT 3dan I8

M1 at 392
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the managers’ truck, and she shouted no obscenities or in-
sults, Nor can she fairly be said to have engaged in “ob-
struction of the public highway.” Unlike the Oneira Knil-
fing strikers, Hudson did not “creep along” (in the non-
striker’s phrase): she drove at the speed limit. The major-
ity insists that Hudson “was intentionally using her vehicle
to obstruct or impede [the managers®] passage™—but this
would be meaningfully true only if the managers had some
legitimate need to exceed the speed limit.

Against the weight of the record evidence, then, the ma-
jority insists that Hudson’s driving was “calculated to in-
timidate”—a baseless conclusion that the administrative
law judge, who saw and heard the witnesses in this case,
maost certainly did not draw. Rather, this case fits com-
fortably with prior Board decisions finding that striker
conduct involving motor vehicles did nof lose the Act’s
protection.'® Had Hudson cut off the managers® truck, had
she persisted in driving in front of them for longer than she
did, had she violated traffic laws, had her driving been ac-
companied by threatening words or gestures, had road
conditions been hazardous, had she had prior hostile en-
counters with the managers—add some or all of these cir-
cumstances, and this would be a ditferent, more difficult
case. But these factors are missing from the record, and
citing alarming statistics about roadways death (as the

1" For example, in Batesville Caskel Co, 303 NLRB 578, 580-581
(1991), the Board adopted the judge’s finding that a siriker did not en-
gage in sertous misconduct when he pulled up alongside a company van
at a stop hight, deliberately pulled in front of it, and continued in this
position for a short distance uniil the van detoured 1o avord i Ac-
knowledging that vehicles might be used in some situations by sirikers
1o intinidate non-strikers, the judge looked to the context in wiich the
incident occurred and found that the incident was very short 1n duration,
the striker did not impede the progress ol the van, and there was no evi-
dence that he or other strikers operated their vehicles “in any reckless,
umsate, or threalemng manoer so as 1o conclude that their actions reason-
ably tended o intimidate or coeree any nonstrikers ™ 1d 8t 581 elung
MG M Grand Hotel, 275 NLRB 1015 (1985)

majority does) is no proper substitute for analyzing the ev-
idence with care, as we are required to do,

In Clear Pine Mouldings, the Board rejected an earlier
per se rule that sirikers” verbal threats could never be seri-
ous strike misconduct. In this case, the District of Colum-
bia Circuit similarly rejected the Board’s original sugges-
tion that the absence of “violence” was the single disposi-
tive faclor here. Now, ironically, the majority seenmingly
makes the same sort of ervor—Ifocusing on the “inherent
danger™ of highway driving 1o the practical exclusion of
the other circumstances present.

Hudson’s driving incident may not have been admira-
ble, or even advisable, but considering “all the circum-
stances"—as the Court of Appeals has instructed us to do—
the General Counsel proved that it was nol misconduct se-
vere enough o cost Hudson the protection of the Act and
so her job. Because substantial evidence simply does nat
support the majority’s contrary conclusion, I dissent.

Dated, Washington, D.C. Oclober 2, 2018

Lauren McFerran, Member

NATIONAL LABOR RELATIONS BOARD

Simuily, the Board tuund that stikeis did not lose the protectian of
the Act where, n the course of sinke achivity, they Tollowed another
diyver. see dltorfer Maclinery Co., 332 NLRB 130_ 142-143 (2000), o
pulled up alonpside @ car at a hgh e of speed and motioned for the
nonstiker W poll over, Grhraltew Sprockel Co., 241 NLRB 501, 502
(1979)  Gibreltar Spracker pre-dates Clear Pine Mouldings, bul the
Bourd spphed o standard twt aligns closely with the present standard-—
explutming (hat “each inedent ol alleged misconduct imust be assessed (n
light of the sumoundimg cecumstandes, ncludimge the severity and fre-
gquency ol the invalved emplovee’s actions, " 241 NLRB at 501-502
—and so the case remains insiructive



